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II 

 
FACTS OF THE CASE 

 
 In March of 1984, Ruby Bea and her husband, Robert Steven Bea, lived with their three 

daughters in the third floor rear apartment of a three flat building at 6712 South Halsted in Chicago. 

(R. 820, 821)  The children were Aretha Stephanie, age five, Leola, age three, and Robertrese 

Belinda, age two. (R. 820)  The first floor of the building had been a lounge that was no longer in 

business. (R. 821, 866)  The second and third floors each had two apartments. (R. 821) 

 Because the heat had not yet been connected in the third floor apartment, prior to March 3, 

1984 the Beas had been living in a second floor apartment with defendant's sister Gloria Stewart, her 

eight year old son Tyrone and Leslie Bea, who was Robert Bea's brother and was also Gloria's 

boyfriend. (R. 822, 865, 866)  Not all of the Beas' belongings had been moved from Gloria's 

apartment. (R. 829)  Across the hall from Gloria on the second floor lived Percy and his wife. (R. 

823)  Across the hall on the third floor lived Betty Gray. (R. 822)  

 During the day of March 3, 1984, Ruby Bea took her children to the home of Miss 

Washington while she and her husband went grocery shopping. (R. 823, 824)  Miss Washington is 

defendant's mother. (R. 824)  At that time, defendant lived with both her and his sister, Gloria. (R. 

824)  When the Beas returned to Miss Washington's house, Leslie, Gloria and defendant were also 

there. (R. 824, 866-867)  Mrs. Bea had come to know defendant through his mother and Gloria a 

couple of months before. (R. 826-827)  Defendant was dressed in blue jeans, a sweater, a brown 

jacket and a black snap cap. (R. 838)   

 While Mr. Bea went to get paid for his job, Mrs. Bea visited. (R. 825)  Because it was 

nighttime when she left and because the neighborhood had a high crime rate, Mrs. Bea asked 
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defendant to walk her and the children home. (R. 826)  When they arrived at the third floor 

apartment, the children played and Mrs. Bea and defendant sat at the dining room table and talked. 

(R. 827-828)   It was very cold in the apartment and the children went to sleep in all their clothing. 

(R. 828)  After the children fell asleep in Mrs. Bea's bed, defendant and Mrs. Bea continued talking at 

the dining room table. (R. 828)  Mrs. Bea asked defendant to get some beer. (R. 828)  He got the beer 

and returned. (R. 828)  As they continued talking, defendant told Mrs. Bea he was getting ready to go 

because she wasn't going to do anything and didn't pay him any attention. (R. 828)    

 Mrs. Bea heard music playing in Gloria's apartment and knew she was home. (R. 829)  She 

told defendant that she was going to get the rest of her belongings from Gloria's apartment. (R. 829)  

Defendant and Ruby Bea left the Beas' apartment together. (R. 829)  Mrs. Bea did not lock the door. 

(R. 829)  The children were left alone. (R. 830)   

  Gloria and Leslie were both in Gloria's apartment. (R. 830, 867)  Leslie, Gloria and 

Ruby Bea sat at a table and talked while defendant paced the floor. (R. 830, 868)  Defendant then left 

for about five minutes. (R. 831, 868)  When he returned, he resumed pacing the floor. (R. 831)   

 About ten or fifteen minutes later, defendant left a second time. (R. 831, 868-869)  Mrs. Bea 

followed him out the door. (R. 831-832)  She wanted to make sure that the downstairs door, the one 

at street level, was locked. (R. 832)  When Mrs. Bea came out of Gloria's apartment, she looked down 

the stairs. (R. 832)  Because she had only followed defendant out by two or three seconds and she did 

not see him, Mrs. Bea assumed that he went into someone else's apartment. (R. 832)  Because 

defendant knew Percy, Mrs. Bea assumed he had gone into Percy's apartment right across the hall 

from Gloria. (R. 832)  Mrs. Bea returned to Gloria's apartment and continued talking with Gloria and 

Leslie. (R. 832)   
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 Approximately forty minutes to one hour later, defendant returned. (R. 832-833, 869)  Mrs. 

Bea did not see him as he took a roundabout route to the bathroom. (R. 833-834, 869)  He called to 

Leslie and Gloria who talked to him in the bathroom. (R. 833)  Leslie saw that defendant's shirt was 

stained. (R. 869)  It had little dark red spots on it. (R. 869)  Defendant also had red spots on his hands. 

(R. 869)   

 After defendant came out of the washroom, Gloria asked Ruby to check on her children. (R. 

834)  Mrs. Bea wondered why Gloria asked her to do that. (R. 834)  Defendant told Gloria he was 

gone for good now. (R. 834)  He left. (R. 834-835, 870)    

 Ruby Bea went upstairs with Leslie who helped her carry some of the belongings she had left 

downstairs. (R. 835)  Leslie set the items down at the door and went straight back downstairs to 

Gloria's apartment. (R. 835)  Mrs. Bea entered the apartment. (R. 835-836) 

 Leola and Tresey (Robertrese) were still sleeping in her bed. (R. 836)  Mrs. Bea called for 

Aretha and then went looking for her. (R. 836)  When she reached the kitchen, she saw blood by the 

back door. (R. 836)  The back door did not lock. (R. 837-838)  Mrs. Bea's husband had put some nails 

in it and a refrigerator that wasn't working up to it. (R. 838)  The refrigerator was moved to one side 

and the door was open. (R. 838)  Ruby Bea went to Gloria's apartment and knocked on the door. (R. 

836)  She asked Gloria to help her find Aretha. (R. 836)   

 Mrs. Bea returned to her own apartment to get the children and bring them down to Gloria's 

apartment. (R. 836)  As she was picking up Leola, she told Gloria "Leola is dead." (R. 836-837)  

Gloria started screaming and ran back out. (R. 837)  Ruby Bea remembered someone taking Leola 

out of her arms. (R. 837)  

  Betty Gray, who lived in the other third floor apartment, heard a thump at her door at 
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approximately 1:30 a.m. (R. 931-932)  She looked out but did not see anything. (R. 932)  After she 

got back into bed, she heard another knock. (R. 932)  She saw that the door across the hall to Ruby 

Bea's apartment was open. (R. 932-933)  She saw Ruby against the wall, hysterical, wrestling with 

Percy. (R. 933-934)  Ruby was saying that her daughter was missing and asking them to find her 

baby. (R. 934)   

 Percy asked Ms. Gray to call the police.  Ms. Gray reported a child missing and then returned 

to see if there was something else she could do. (R. 935)  As she entered, she looked to the left and 

saw a little girl sitting on the bed. (R. 935)  Ms. Gray asked her if she wanted to come across the hall 

with her. (R. 936) 

 At that time, Ruby got away from Percy. (R. 936)  She ran into the room and fell on the bed. 

(R. 936)  The covers came off and Ms. Gray saw the little girl laying back with her mouth open. (R. 

936)  There was something twisted around her neck. (R. 937)   

 Percy grabbed the child and took her in the living room and put her in the chair. (R. 937-938) 

 He put his mouth to hers and asked Ms. Gray to try and get the thing from around her neck. (R. 938) 

 Ms. Gray could not get it off. (R. 938)  Percy was not successful in reviving her. (R. 939)  Percy 

screamed at Ms. Gray to call the police and tell them the girl was found dead. (R. 939)  Ms. Gray 

went across the hall and called the police back. (R. 939)  Two police officers arrived. (R. 939)   

 One officer went inside the apartment and one remained outside. (R. 940)  As Ms. Gray was 

returning across the hall to check on her children, she saw defendant come running up the stairs. (R. 

940-941)  As he ran up the stairs, he asked "where's the motherfucker that killed the kids?" (R. 941)  

At that time only one child had been discovered. (R. 942)  Because no one could get into the building 

without a key and because the police had just arrived and because none of them knew that a second 
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child had been killed, Ms. Gray asked defendant "how the hell" he knew. (R. 942)  Defendant did not 

answer. (R. 942)  The police officer that had been standing in the corner of the door turned around, 

looked at defendant, asked him his name and told him to wait right there. (R. 943)  Ms. Gray went 

into her apartment and checked on her children. (R. 943)  When she came back out, defendant was 

gone. (R. 943-44)            

 At approximately 2:00 a.m. on March 4, 1984, Officer Anthony Wilszak received an 

assignment of a DOA at 6712 South Halsted. (R. 846-847)  He went to the third floor where a group 

of people, including two police officers, were gathered in the hallway. (R. 848)  A woman was 

screaming hysterically, "where's my baby, where's my baby." (R. 848)   

 Officer Wilszak entered the apartment. (R. 849)  To his left, laying on a small couch, was a 

child. (R. 849)  She was naked from the waist down and appeared to be dead. (R. 849)  There was 

blood in her vaginal area. (R. 849)  A brown button type shirt was knotted around throat in the upper 

neck area. (R. 849, 877-878, 901)  The shirt was her father's. (R. 839-840)      

 A tour was made of the other rooms. (R. 849)  In a bedroom, there were sheets on the floor 

and over the bed. (R. 849)  The sheets, one white and one multicolored, had blood on them. (R. 878-

879)   

 In the dining room was a blue stuffed chair on which there was a large amount of blood. (R. 

879)  On the floor below the chair was blood and a child's shoe which matched the shoe on the little 

girl in the living room. (R. 850, 879)  There was a pair of blue pants and a pair of panties that had 

blood on them. (R. 850, 879)  There appeared to be blood on a foot rest. (R. 850)   

 The back door in the kitchen was open about twelve inches and had a refrigerator up against 

it. (R. 850, 881)  A pane of glass was broken out. (R. 857)  Officer Moran collected standards of 
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blood from the wall next to the rear entrance and broken glass from the rear window. (R. 881, 882) 

 Officer Wilszak went through the door onto the third floor landing. (R. 850)  From there he 

could see the body of another child laying in the back yard of 6714 South Halsted, directly south. (R. 

851)  Officer Wilszak went down the landing to see if the child was still alive. (R. 851)  At the 

bottom of the first floor was a mattress wedged into the railing. (R. 851)  At the bottom of that was a 

set of burglar gates with a lock on it. (R. 851)  Unable to get over the top of the gate, the officer went 

over a cyclone fence separating 6712 from 6714 South Halsted. (R. 851-852)   

 Officer Wilszak went to the body of the child. (R. 852)  She was naked from the waist down. 

(R. 852)  Her summer coat was wrapped and knotted around her throat and a tree branch was laying 

alongside of her. (R. 852, 906)  She was face down and appeared dead. (R. 852, 884)  About ten feet 

from her body were a pair of panties. (R. 852)  The only footprints in the snow were the ones the 

officer made. (R. 853)  Officer Wilszak called for additional units and secured the backyard scene. 

(R. 853)  He also called the crime lab and notified his supervisor. (R. 853) 

  In March of 1984, Lydia Booth lived in the second floor apartment of an apartment 

building at 6948 South Peoria. (R. 913)  Defendant lived next door at 6950, with his mother. (R. 914, 

915)  The addresses were within the same building. (R. 914)  His door was a couple of feet from hers. 

(R. 914)   

 On March 4, 1984, at approximately 12:30 or l:00 a.m., Ms. Booth was at the top of the 

landing on the second floor when she saw defendant coming up the second floor landing. (R. 915-

916, 922)  He was wearing bell bottomed jeans that had blood on them. (R. 916)  Ms. Booth noticed 

the blood right away and asked defendant what happened. (R. 916)  Defendant told her he fell. (R. 

917, 922)     
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 Defendant then went into his mother's apartment. (R. 917)  About twenty minutes later, Ms. 

Booth saw defendant come out of his mother's apartment and go back down the landing. (R. 917)  

She noticed that he had changed pants. (R. 918)  She also noticed that defendant had a brown paper 

grocery bag under his arm. (R. 918)  Ms. Booth asked defendant why he changed his clothes. (R. 919) 

 Defendant did not answer. (R. 919)  Ms. Booth asked defendant if he was going to the lounge where 

his brother Joe spinned records. (R. 919)  Defendant said he was, but he had to make a run first. (R. 

920) 

 Detective Foley of Area Three Violent Crimes was assigned the investigation of the murders 

of Aretha and Leola Bea. (R. 948)  Upon his arrival at Area Three on the morning of March 4, 1984, 

a number of witnesses were present. (R. 948)  Approximately 10:30 a.m., Detective Foley and his 

partner, Detective Cegielski, spoke to defendant. (R. 950)  Defendant told the detectives that he 

arrived at the building the night of March 3rd at about 10:30. (R. 950)  He related that he was met 

there by Leslie and Ruby Bea and Gloria Stewart and that they eventually ended up in Gloria's 

apartment. (R. 950-951)  Defendant told the detectives that sometime later he left and got some beer. 

(R. 951)  He returned to the apartment and they partied until 1:00 a.m. on March 4th. (R. 951)  

Defendant said that he then went home. (R. 951)  According to defendant, his brother was employed 

at a tavern at 69th and Peoria. (R. 951)  Defendant said he left his home and met his brother and 

walked him home from work. (R. 951)    

 After this conversation with defendant, Detective Foley spoke with detectives who had been 

speaking with other witnesses. (R. 952-953)  He discovered discrepancies between the witnesses' 

stories. (R. 953)  Detective Foley had a fifteen or twenty minute conversation with Leslie Bea, who 

became emotionally upset and began to cry and shake. (R. 954)  He then gave the detective a 
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different account. (R. 954)  He related that defendant had left the apartment for twenty to thirty 

minutes and that when he next saw defendant, defendant had blood on his clothing. (R. 969)   

 Following that conversation, Detective Foley spoke with Gloria Stewart. (R. 955)  Detective 

Foley then again compared notes with the other detectives. (R. 955)  He dispatched Detectives Tuider 

and Youth Officer Brown to locate articles of clothing at defendant's house. (R. 955)  Defendant's 

mother, Mrs. Washington, signed a consent to search form and was transported back to 6950 South 

Peoria. (R. 1041, 1141-1142)  The officers asked Mrs. Washington where defendant would have 

changed clothing. (R. 1143)  She took them to the bathroom. (R. 1143)  There they found a yellow 

sweater with a diamond arrangement on it. (R. 1143)  The front of it was wet. (R. 956, 1143)  There 

was a pair of boxer shorts hanging with it. (R. 1143)  Detective Tuider and Youth Officer Brown 

returned those items and a brown coat to Area Three. (R. 956)     

 Defendant was advised of his rights. (R. 957)  He acknowledged that he understood them and 

gave another story to the detective. (R. 958)  This time he said that after he left the apartment to buy 

beer, he did not return to the apartment but sat in front of the apartment. (R. 948)  He said his feet 

were bothering him and he went home. (R. 958)  He later left home and went to his brother's place of 

employment and walked his brother home to his mother's house. (R. 958-959)   

 Defendant provided more details about the time he spent with Ruby Bea. (R. 959)  He said 

that Ruby Bea was trying to make him go out with her and kept forcing liquor on him. (R. 959)  

Defendant related that he resisted and became bored with the whole situation. (R. 959)  Detective 

Foley told defendant the information he had received from other witnesses. (R. 959)  Defendant gave 

no further information. (R. 959)  

  Detective Foley and others went back to the area of the scene and began to recanvass 
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in an effort to locate additional witnesses. (R. 959)  At 5:30 p.m., they had returned to the area. (R. 

960)  Detective Foley then directed Detective Tuider and Youth Officer Brown to the tavern where 

defendant's brother worked. (R. 960)  He told them to look in the tavern and in the garbage cans to 

see if there were any more articles of clothing there. (R. 960)   

 Detective Tuider searched the garbage in the alleys and then proceeded to Syd's Lounge at the 

corner at 901 West 69th Street. (R. 1147)  The dumpsters behind the lounge were searched. (R. 1148, 

1149)  When Detective Tuider opened the first dumpster, he could see garbage bags. (R. 1149)  When 

they were moved aside, he saw the blue jeans. (R. 1149)  Upon examination, the blood stains were 

seen. (R. 1149)  The bloody jeans were returned to the Area. (R. 960-961, 1150)   

 Defendant was readvised of his rights and again acknowledged that he understood them. (R. 

961)  Defendant was then confronted with the accounts that had been given to Detective Foley. (R. 

961)  After first denying any involvement, defendant stated that he remembered being in the Bea 

apartment, that one of the three girls was there and that one of the girls was dead on the couch. (R. 

961, 972)  Defendant said he could not remember anything else. (R. 961)   

 Detective Foley called the Felony Review Unit of the State's Attorney's Office. (R. 961-962)  

Felony Review Supervisor Irvin Miller arrived at Area Three at approximately 8:30 or 8:45 p.m. (R. 

962, 1025)  He was briefed about what had occurred thus far. (R. 962, 1026)   

 At 9:30 p.m., Detective Foley, assistant state's attorney Miller and defendant had a 

conversation. (R. 962, 972, 1026)  Mr. Miller advised defendant of his rights and that he was not his 

lawyer. (R. 963, 1027)  Defendant asked if Mr. Miller worked for Richard Daley, who was then the 

State's Attorney. (R. 1027)  Defendant said he understood each of his rights. (R. 1028)  They spoke 

for approximately half an hour. (R. 963, 1027, 1056)  Defendant related the same information he had 
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previously given to Detective Foley -- that he was in the apartment with the three girls and one of the 

girls was dead. (R. 972-973, 1028)  He did not admit any involvement. (R. 1028)   

 Ten to fifteen minutes after the detective and assistant state's attorney left the room, defendant 

knocked on the door and asked to speak to Mr. Miller alone. (R. 963, 1029)  They were left in the 

room together. (R. 963, 1029)  Defendant told Mr. Miller that he was able to remember more of what 

had occurred and that he was willing to tell him but was afraid of the police. (R. 1030)  Defendant 

said he was afraid that if he told the assistant state's attorney with the police there, or if he told the 

police what he did to the little girls, he would be beaten up by the police. (R. 1030. 1050)   

 Mr. Miller promised defendant that from that point on, there would be absolutely no contact 

with him by any Chicago police officer -- that the only person that would be entering the room during 

the course of the investigation to talk to him would be himself or Susan Sussman, the other assistant 

state's attorney at the police station. (R. 1030)  Mr. Miller then asked the commanding officer, 

Lieutenant Curtin, to step into the room. (R. 1031)  In defendant's presence, Miller told Lieutenant 

Curtin that he did not want any Chicago police officers to have any contact with defendant while this 

investigation was continuing and while they were questioning defendant. (R. 1031)  Lieutenant 

Curtin agreed. (R. 1031)  Mr. Miller put that into writing for defendant along with the twenty-four 

telephone number of the State's Attorney's Office. (R. 1031, 1041, 1050)   

 Defendant was asked by the assistant state's attorney if he had been touched or harmed in any 

way by any Chicago police officer up to that point. (R. 1031)  Defendant said he had not. (R. 1031) 

 Once defendant and the assistant state's attorney were alone in the room, Mr. Miller asked 

what additional details defendant remembered at that time. (R. 1032)  Defendant told Mr. Miller that 

he did in fact have intercourse with the two little girls. (R. 1032)  He went on to relate that when he 
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went up to the apartment, he saw the girls sleeping. (R. 1032)  He took the younger one from the 

bedroom into the kitchen where he proceed to have intercourse with her. (R. 1032)  Defendant did not 

use the word "intercourse." (R. 1032)  He used the word "fucked." (R. 1032)  Defendant said that 

after he "fucked" the younger child in the living room, he tied her up. (R. 1033)  He said he then went 

into the bedroom where the older child was. (R. 1033)  Defendant stated that he "fucked" the older 

child, tied her up and that she began running and ran over the bannister of the porch and ended up in 

the yard next door. (R. 1033)    

 Mr. Miller told defendant the procedure for taking down court reported statements. (R. 1033, 

1056)  Defendant said he did not want to do that but would write his statement his way. (R. 1034)  

Mr. Miller asked defendant how he wanted to do that. (R. 1034)  Defendant said he just wanted to 

write out his statement. (R. 1034)  Mr. Miller went back to Susan Sussman and got eight or ten sheets 

of paper which he brought back into the room and handed to defendant. (R. 1034, 1056)  Mr. Miller 

left the room. (R. 1034)  Mr. Miller and Ms. Sussman occasionally walked into the room to see if 

defendant wanted anything to drink or eat or if he needed more paper. (R. 1036, 1056)  He was given 

coffee and water when he asked for something to drink. (R. 1036)   

 Approximately two and a quarter hours later, defendant finished the statement. (R. 1035, 

1057)  Mr. Miller and Ms. Sussman came into the room and looked at it. (R. 1036)  Mr. Miller read it 

aloud and asked defendant if this was his statement. (R. 1037)  At the end he told defendant, if this 

was his statement, to sign the last page. (R. 1037)  Defendant signed the last page, as did the two 

assistant state's attorneys. (R. 1037)  Mr. Miller then asked one of the detectives to take a photograph 

of defendant. (R. 1037)  All three signed the photograph. (R. 1038) 

 In the statement, defendant related that he, Ruby Bea and Leslie Bea had left 6959 South 
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Peoria and were enroute to Ruby's Bea's house at 6712 South Halsted when Leslie discovered that he 

had forgotten something and went back to 6950 South Peoria to get it. (R. 1043)  Defendant said that 

he and Ruby proceeded to walk toward Halsted and that when they reached Halsted, he departed from 

her and her three children. (R. 1043)  He said he met Leslie on the way back and they conversed 

momentarily. (R. 1043)  Defendant said he gave Leslie the toys they had purchased on 75th and 

Halsted for defendant's nephew. (R. 1043)  According to defendant, he then departed for his house on 

69th and Peoria. (R. 1043) 

 After staying at his house for a little while, defendant left again for Ruby's house. (R. 1044)  

When he arrived, he knocked on Leslie's door and got no answer. (R. 1044)  According to defendant, 

Ruby then opened her door and asked defendant to come up to her place. (R. 1044)  Defendant stayed 

for approximately twenty minutes before he and Ruby went to the store to purchase some beer. (R. 

1044)  When they returned, they drank about half of the beer. (R. 1044)  Defendant then decided to 

go. (R. 1044)  Defendant stated that Ruby's brother-in-law, Richard Bea, knocked on the downstairs 

door and Ruby went down to the second floor to talk to him. (R. 1044)  He left a few minutes later. 

(R. 1044)    

 Defendant stated that he and Ruby conversed for another forty minutes before Leslie and 

Gloria came home. (R. 1044)  Ruby and defendant then went down to Leslie's house and defendant 

went to purchase another beer. (R. 1044)  Defendant said he came back and took a few drinks with 

Ruby and Leslie. (R. 1044)  According to defendant, he left, stopping by the lounge where his brother 

Joe Stewart worked, before going home. (R. 1044-1045) 

 Defendant related that he sat around the house for approximately twenty to twenty-five 

minutes and then went back over to Ruby's house at 6712 South Halsted. (R. 1045)  He said the front 
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door to the apartment was open and that it was initially his intent to talk to Ruby Bea. (R. 1045)  

Defendant said that, after entering the apartment, he "came under the assumption" that she wasn't 

home. (R. 1045)   

 Defendant said he walked to the bathroom and used it. (R. 1045)  He then walked to the front 

door for no apparent reason and then to the bedroom where he encountered the three sleeping 

children. (R. 1045)  Defendant said he went into the living room where he sat after taking a pill 

someone on the streets had given him. (R. 1045)  After taking the pill, defendant got up from the 

dining room table and went into the bedroom where the children slept. (R. 1045)  Defendant took one 

of the children from the bedroom to the kitchen area where he proceeded "to take indecent liberties 

with her." (R. 1045)  He then tied her up and made his way back to the bedroom. (R. 1045-1046)   

 Defendant then took the eldest of the two and made his way to the kitchen area. (R. 1045)  He 

then "challenged her by taking an unfair advantage over her." (R. 1045)  Defendant wrote that he was 

driven into a state of "awe/shock" when she jumped over the guard railing of the porch. (R. 1046)  

Defendant related that the blue jeans shown to him were the ones he wore during the events described 

and put in the trash can afterwards. (R. 1046, 1053)   

 Defendant was asked if he would provide blood, saliva and hair samples. (R. 1053)  

Defendant agreed to do so. (R. 1053)   The next day, a saliva specimen, hair standard and blood were 

taken from defendant. (R. 1017) 

 Maryann Caporusso, Assistant Director of the Chicago Crime Lab, was assigned to the 

homicides of Aretha and Leola Bea on March 5, 1984. (R. 1067)  She received vials of blood, 

envelopes of head hair, fingernail clippings, oral, vaginal and rectal swabs for each victim, items of 

clothing found on the bodies of the victims when they were recovered, blood and glass standards 
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from the scene of the crime, clothing and sheets from the scene and standards and clothing from 

defendant. (R. 1070-1071)   

 Ms. Caporusso found a semen stain containing human spermatozoa on Leola's terry cloth 

panties. (R. 1096-1097)  It was consistent with a Type A secretor. (R. 1097)  Defendant is a Type A 

secretor. (R. 1083-1084)  The genetic markers in the stain were all consistent with those found in 

defendant's vial of blood. (R. 1098)  A swab from Leola's vagina contained genetic markers 

consistent with a mixture of her blood and that of someone with the same type as defendant 

ejaculating into her. (R. 1108-1111, 1136)     

 On the blue jeans recovered from defendant, Ms. Caporusso found a semen stain at the 

bottom portion of the fly panel. (R. 1101-1102, 1128-1129)  At six separate locations on the jeans she 

found blood consistent with Leola's. (R. 1102)  The blood was concentrated in the area between the 

legs and middle portion of the legs and toward the rear panels. (R. 1104-1105)    

 Upon scraping the garment down, Ms. Caporusso found two minute flakes of fragments of 

glass. (R. 1103)  The optical properties of the glass on the jeans were identical to the optical 

properties of the glass recovered from the scene. (R. 1104)   

 In the left rear pocket of the blue jeans were numerous shafts and fragments of human head 

hair. (R. 1103)  The shafts of hair were consistent in all morphological characteristics with 

defendant's hair standard. (R. 1116, 1118)  On the sweater recovered from defendant's mother's house 

was a minute blood stain. (R. 1105)   

 Preliminary chemical tests for blood were positive on the nail clippings from defendant's left 

and right hands. (R. 1106)           

 Dr. Edmond Donoghue, Deputy Chief Medical Examiner, performed the autopsies on Leola 
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and Aretha Bea. (R. 979, 983)  Three year old Leola, who weighed 34 pounds and measured 35 1/2 

inches in length, was received clothed in a red, gray and yellow striped shirt and a red sock. (R. 983, 

1010)  A brown shirt was tied tightly around her neck. (R. 984)  She had sustained eleven external 

injuries. (R. 984)  Six were on her neck, three were on her chest and two were on her face. (R. 985)  

The cause of her death was strangulation. (R. 987)    

 The internal examination of Leola Bea disclosed an extensive laceration or tear of the 

posterior wall of the vagina which extended all the way to the border with the rectum. (R. 986)  The 

injury was consistent with an adult male having sexual intercourse with her. (R. 986)  Because there 

was bleeding from the vaginal area, it was Dr. Donoghue's belief that Leola Bea was alive when her 

vagina was ripped. (R. 987) 

 Five year old Aretha Bea, who weighed 48 pounds and measured 45 1/2 inches in length, was 

received wearing a blue coat with a hood, mittens, brown cowboy boots and a red blouse with multi-

colored hearts and white trim. (R. 988, 1010-1011)  She had sustained twenty-two external injuries. 

(R. 988)  Three were on her neck around which was wrapped a light blue windbreaker. (R. 988)  

Fourteen injuries were observed on her face. (R. 989-991)  The remaining injuries were to her 

extremities. (R. 991)   

 The internal examination of Aretha showed eight evidences of injury. (R. 992)  At the 

entrance of her vagina, the hymen was torn. (R. 992)  That injury was consistent with her being 

subjected to sexual intercourse by an adult male while she was still alive. (R. 994)  There was also a 

hemorrhage to the back of her head (consistent with her head being struck against something hard), a 

fracture of the skull, a hemorrhage of the brain, swelling of the brain, a laceration to the gum near the 

teeth, and a bruise and a laceration around the mouth. (R. 992-993, 994-995)  The latter injuries were 
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consistent with someone punching her in the mouth. (R. 994)  The cause of her death was 

strangulation. (R. 995)  The injuries to her skull and brain were a significant contributing condition. 

(R. 995, 1011)  In the opinion of Dr. Donoghue, Aretha Bea was dead before she went over the 

railing. (R. 1012)        

 Dr. Donoghue explained that strangulation takes minutes to perform and that it probably took 

two or more minutes of continued force, pulling the shirt or the windbreaker as to each of the victims, 

to accomplish their deaths. (R. 995-996)  

 Defendant called Howard Anderson, who had worked for twenty-one years with the Midwest 

Association for Sickle Cell Anemia. (R. 1173)  As president of that organization, his function was to 

provide services for patients and their families and to raise money. (R. 1173)  In response to a letter 

from defendant, he sent him materials regarding A and C hemoglobin. (R. 1175)   

 It was stipulated that Mr. Sanchez would testify that he withdrew blood from defendant 

approximately July 23, 1992 and that Michelle Kaista, an employee of Park Walsh Laboratories, 

would testify that she performed a blood analysis in July of 1992 to determine if defendant had A and 

S hemoglobin, commonly known as Sickle Cell. (Supp. R. 10-12)  It was further stipulated that, when 

arrested and taken to the police station, defendant was strip searched. (Supp. R. 12) 

 The jury returned verdicts of guilty of the rapes and murders of Aretha and Leola Bea. (Supp. 

R. 105-106)  Following testimony that defendant was born on June 14, 1955, making him twenty-

eight years old at the time of the crimes, the jury found defendant death eligible in that the victims 

were under twelve years of age and that their deaths were the result of brutal and heinous behavior 

indicative of wanton cruelty; in that defendant murdered two persons; and in that the murdered 

persons were killed in the course of another felony. (R. 1197, 1211-1212) 
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 The People proceeded in aggravation.  Dr. Edmond Donoghue testified that the fifteen 

injuries on Aretha's face were sustained while she was alive and would be consistent with her being 

punched and knocked around. (R. 1228)  The two very severe lacerations or tears of the inner lining 

of her lower lip would have been caused by a punch of great force and would be very painful injuries. 

(R. 1231)  Dr. Donoghue testified that a skull fracture is generally a high force injury, especially in a 

child and is usually sustained as a result of an automobile accident, a fall from a building or having 

his or her head struck with an instrument or forcefully thrown up against or pushed up against a flat 

object. (R. 1229)  Dr. Donoghue testified that Aretha would also have experienced pain as a result of 

sustaining the fracture to her skull. (R. 1229)  He testified that Aretha's hymen was entirely 

obliterated and that he found bleeding in the vagina when he examined her. (R. 1229-1230)  These 

also would have been painful injuries. (R. 1230)  

 Dr. Donoghue testified that the tear on the posterior wall of Leola's vagina was so extensive 

that it went entirely through the posterior wall of the vagina and toward the anterior wall of the 

rectum on the opposite side, completely tearing the wall of tissue that separates them. (R. 1232)  

Leola was alive at the time her vagina was injured this way. (R. 1234)  Dr. Donoghue testified, "The 

only way I could describe the pain is that it would be excrutiating [sic].  It would be like the tearing of 

the flesh, tearing of the vagina, tearing of the rectum.  It would be one of the worst kinds of pain you 

could experience." (R. 1234)  Dr. Donoghue further testified that "This is one of the worst injuries I 

have ever seen in my experience as a forensic pathologist." (R. 1234)   

 In November of 1973, Henry Van Tholen was employed by Kopp Disposal, a garbage 

company. (R. 1265-1266)  On November 11th, at approximately 11:00 p.m., he was in the area of 

2855 West Harrison, where employees parked their trucks and left their cars. (R. 1266)  As he was 
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leaving with his truck, he saw defendant drive his 1972 Pontiac automobile away. (R. 1266-1267)  

Defendant was convicted under the name Frank Lowe and received three years probation. (R. 1268, 

1269)                   

 One year later, on November 8, 1974, defendant was convicted of theft and received four 

years probation. (R. 1270)  On December 19, 1976, in Parchman, Mississippi, defendant received five 

years confinement in the state penitentiary for grand larceny. (R. 1270) 

 On April 25, 1979, Iola Warren was twelve years old and living with her mother, Geraldine 

Warren, in apartment 401 at 1157 North Cleveland. (R. 1236-1237, 1248-1249)  At approximately 

9:30 p.m., Iola answered a knock on the door. (R. 1237, 1252)  It was defendant. (R. 1237, 1253)  

Iola knew defendant. (R. 1238)  He had been there once before for a visit. (R. 1253)  Mrs. Warren 

told Iola to let defendant in. (R. 1238)  Defendant had brought Iola's mother a six pack of beer. (R. 

1238)  He gave it to her and left. (R. 1238)   

 A few minutes later, defendant returned. (R. 1239, 1253)  Mrs. Warren asked who it was and 

opened the door to defendant. (R. 1239)  Defendant asked to use the washroom. (R. 1239, 1253)  

Mrs. Warren told him to go ahead. (R. 1253-1254)  She remained in the living room. (R. 1254)  After 

Mrs. Warren heard the toilet flush, defendant called to her. (R. 1254)  Mrs. Warren went to see what 

he wanted. (R. 1254)   

 As Mrs. Warren reached her bedroom door, defendant grabbed her by the neck and pulled her 

into her bedroom. (R. 1254-1255)  Using both hands, defendant choked Geraldine Warren. (R. 1255) 

 As he did that, he swore. (R. 1255)  Mrs. Warren passed out. (R. 1256)    

 As Iola continued to watch television, she heard three knocks from the bedroom. (R. 1239-

1240)  She went to the back where she saw her mother laying on the floor of her bedroom. (R. 1240, 
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1249)  Defendant grabbed Iola's throat and told her, "See your mother, she is dead." (R. 1240, 1241)  

To Iola, her mother looked dead. (R. 1240)   

 Defendant choked Iola into unconsciousness. (R. 1241)  When she regained consciousness, 

she was on the floor and defendant was on top of her. (R. 1242)  She had been fully dressed when she 

went back to the bedroom but now had nothing on but her tee shirt. (R. 1242, 1256)  Defendant was 

having sex with her. (R. 1242)  His penis was inside her vagina. (R. 1243)  Mrs. Warren regained 

consciousness. (R. 1256)  She saw her daughter on the floor and defendant on top of her, raping her. 

(R. 1256)  Geraldine Warren succeeded in pulling defendant off her daughter. (R. 1257)      

 Defendant ran out of the room. (R. 1244)  He returned with an eight to ten inch long knife. (R. 

1244, 1258)  He tried to stab Mrs. Warren. (R. 1244)  Mrs. Warren told Iola to get help. (R. 1244, 

1257)  Iola ran out, leaving her mother laying on the floor. (R. 1244, 1257)  As she ran, defendant 

chased her. (R. 1244-1245)  Iola ran to apartment 407. (R. 1245)  Defendant returned to the apartment 

where he stabbed Geraldine Warren in the neck and navel. (R. 1258)  Defendant then ran. (R. 1258)    

   Iola told the people in apartment 407 what happened and the police were called. (R. 1246)  

When the police arrived, Iola went back into the house with them. (R. 1246, 1259)  She saw her 

mother bleeding around the neck. (R. 1246)  Defendant was gone. (R. 1247, 1259)  Mrs. Warren was 

hospitalized at Henrotin Hospital. (R. 1260)  On December 17, 1979, defendant was convicted of the 

attempt murder of Geraldine Warren and the rape of Iola Warren. (R. 1261, 1270)  He was sentenced 

to ten years in the penitentiary. (R. 1261, 1270)   

 Approximately 10:00 a.m. on August 29, 1980, while in Pontiac penitentiary, defendant went 

into the cell of Renard McCray, who was also serving a sentence for rape. (R. 1272)  Defendant told 

McCray to come to his cell -- that he had a violation coming. (R. 1274)  McCray went to defendant's 
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cell and they stipulated that he had a violation. (R. 1275)  Defendant then hit McCray in the head and 

knocked him down. (R. 1275)   

 When McCray fell to the ground, defendant told him he was going to have sexual intercourse 

with him. (R. 1275)  Defendant, who was armed with a twelve inch long icepick, pulled McCray's 

pants down and stuck his penis up McCray's rectum. (R. 1275, 1276)  As he assaulted McCray, 

defendant stuck the shank in his neck and told McCray that if he moved, he would kill him. (R. 1276-

1277)  After defendant completed the assault, he told McCray that if he said anything, he would be 

killed. (R. 1275)  McCray was taken to the infirmary bleeding from the rectum. (R. 1277, 1280-1281) 

 Defendant was released from the penitentiary on November 1, 1983. (R. 1271) 

 In mitigation, it was stipulated that a report from Pontiac Prison states: "Resident states he 

was sexually assaulted - anal rape.  Exam: No evidence of skin or anal mucosal trauma or tissue tear." 

 The report further states that a sterile swab was obtained for smear and chemical test for sperm  and 

that no objective physical evidence of anal rape was found.  The report was  dated August 30 and 

time stamped September 24, 1980. (R. 1292)  It was further stipulated that a report signed by a nurse 

from Henrotin Hospital said "patient stated about 10:00 p.m. at home unknown black male attacked 

her, choking her until she passed out.  She fell and struck her head on something and then he stabbed 

her in the side of the neck with a kitchen knife." (R. 1292-1293)    

 The jury returned a verdict directing the Court to sentence defendant to death. (R. 1309)  

Defendant was sentenced to death for the murders of Aretha and Leola Bea and to 60 years in the 

Department of Corrections for the rapes of Aretha and Leola Bea. (R. 1316-1320) 
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III 

REASONS FOR DENYING THE PETITION 
 

 \ 

(ADJUST FOR YOUR OWN CASE) 

 

Introduction 

 

 Petitioner asserts that he is entitled to clemency because he did not receive the benefit of 

the changes to the Illinois capital sentencing system which have recently been adopted, proposed 

or enacted. By relying upon a laundry list of new Supreme Court Rules, statutes and proposals 

from the Governor’s Commission on Capital Punishment which were not available at the time of 

his trial, petitioner claims that his trial (as well as that of  every other capital defendant in Illinois) 

was by definition fundamentally unfair.  However, the Illinois Supreme Court has expressly 

rejected the claim “that every capital trial has been unreliable and that all appellate review has been 

haphazard” (People v. Hickey, ___ Ill. 2d ___, 2001 Ill. LEXIS 1080 at *57 (No. 87286 September 

27, 2001)).  Rather, the Court held that the additional safeguards included in its rules governing 

capital cases are not retroactively applicable because they “function solely as devices to further 

protect those rights given to defendants by the federal and state constitutions” and that “[a] 

violation of procedures designed to secure constitutional rights should not be equated with a denial 

of those constitutional rights.” Id. at *63, 64.   

 Thus, the fact that the Court, the General Assembly and the Governor’s Commission 

have endeavored to improve the process does not mean that an injustice would result simply 
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because the recent changes were not applied retroactively to petitioner’s case.  Instead, a true 

injustice would only result if it were reflexively determined that petitioner’s trial was 

fundamentally unfair without any examination of the proceedings themselves.  It is telling, 

however, that petitioner has not even attempted to demonstrate how the recent changes would have 

affected the outcome of the proceedings.  Moreover, petitioner ignores the fact that every court 

which has examined the proceedings in his case determined that they were fundamentally  fair and 

that he was not unduly prejudiced in any manner. [NEED TO TAILOR THIS TO THE 

PRECISE POSTURE OF THE INDIVIDUAL CASE] 

 

Supreme Court Rules 

 Petitioner asserts that he is entitled to clemency because the new Supreme Court Rules 

governing capital cases were not applicable to his proceedings. However, the Illinois Supreme 

Court has clearly held that the amendments to its rules are not retroactively applicable. Hickey, 

2001 Ill. LEXIS 1080 at *65.   

 

Adequate Funding 

 Petitioner asserts that he is entitled to clemency because he was denied adequate funding 

to investigate the case and/or to retain the necessary expert witnesses.  However, despite the 

creation of the Capital Litigation Trust Fund, there is no indication that any capital defendant in 

Illinois, particularly those prosecuted in Cook County has ever been deprived of the necessary 

funds to investigate or retain appropriate experts.  Rather, courts have denied various requests 

which are deemed unreasonable or unnecessary, the same standard which applies for funds under 
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the Capital Litigation Trust Fund. 725 ILCS 124/15(c).  Also, the Cook County Public Defender 

has significant resources available  for capital litigation. Therefore, the mere fact that the Capital 

Litigation Trust Fund was not created until 2000 is irrelevant. 

 

Videotaping 

 Petitioner also seeks clemency because his statement where he inculpated himself was 

admitted into evidence even though it was not videotaped, and points out that under the Governor’s 

Commission’s proposals both statements and the interrogations leading up to them should be 

videotaped.  What petitioner fails to recognize is that neither the Commission nor the governor 

himself call for the suppression of a statement simply because it was not videotaped.  Rather, even 

under the Governor’s proposed legislation (HB3717 & HB2058), such statements will still be 

admissible if the trial court finds that it was voluntarily made after considering the totality of the 

circumstances.   Because the trial judge expressly found that petitioner’s statement was voluntarily 

made when it denied his motion to suppress statements, it is clear that the failure to videotape his 

statement had absolutely no effect on the fairness of his proceedings.  Moreover, because the jury 

was instructed pursuant to Illinois Pattern Instruction 3.06-3.07 to consider all the evidence when 

determining whether or not petitioner made the statement and how much weight it should be given, 

petitioner cannot complain that he was prevented from asserting at trial that his statement was 

unreliable and should not be considered. 

 

 

Public Defender at the Police Station 
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 Petitioner claims that he is entitled to clemency because he requested a lawyer while he 

was being interrogated but was not appointed an attorney until he appeared in court. He points out 

that under the Governor’s Commission proposals, the public defender would be allowed to 

represent any suspect in a potentially capital case who requests to speak to a lawyer during an 

interrogation. However, petitioner fails to mention that the trial court expressly found that he did 

not unequivocally request an attorney during his interrogation.  Therefore, even if this proposal had 

been in effect at the time of petitioner’s arrest, it would not have applied to him. 

 

Eligibility Factors  

 Petitioner asserts that he is entitled to clemency because he was found eligible for the 

death penalty based upon an aggravating factor other than those factors which the Governor’s 

Commission has recommended be retained. Specifically, the Commission concluded that the 

current list of 20 factors is overly expansive and therefore unconstitutional.  Accordingly, it was 

suggested that the list be reduced to just five factors: (1) murder of a peace officer or fireman; (2) 

murder of any person in any correctional facility; (3) multiple murder; (4) murder accompanied by 

the intentional infliction of torture; and (5) murder of a witness, prosecutor, defense attorney, juror, 

judge or investigator.  

 However, the Illinois Supreme Court has expressly rejected the Commission’s logic and 

held that Illinois’ death penalty statute satisfies the constitutional mandate because it “genuinely 

narrows the class of individuals eligible for the death penalty and reasonably justifies imposition of 

a more severe sentence on those defendants compared to others found guilty of first degree 

murder.” People v. Ballard, ___ Ill. 2d ___, 2002 Ill. LEXIS 376 at *73 (No. 88885 August 29, 
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2002) (citing  Zant v. Stephens, 462 U.S. 862, 877, 103 S. Ct. 2733, 2742 (1983)).  As the Ballard 

court explained, “there are innumerable examples of first degree murders that do not fit within any 

of the statute's eligibility factors” and A[e]ach provision is narrowly tailored to fit a specific set of 

facts and circumstances.” Id., 2002 Ill. LEXIS 376 at *74.  

 Moreover, each of the aggravating factors represents a determination by the General 

Assembly that certain types of murders are so deplorable that the death sentence may be imposed.  

Each one is intended to ensure that the most helpless members of our society (such as children, the 

elderly or  disabled) are protected against violence or to provide a strong disincentive for the 

offender to kill the victim.  For example, cold, calculated and premeditated murders are properly 

death-eligible because they are limited to situations where the defendant has carefully planned the 

murder over an extended period of time, and the availability of the death penalty may be the only 

thing which prevents these defendants from deciding to actually kill their victims.  As the Illinois 

Supreme Court stated “a defendant who contemplates a murder for a substantial period of time, yet 

still commits it, is set apart from other murder defendants in a meaningful way.” People  v. 

Williams, 193 Ill. 2d 1, 36, 737 N.E.2d 230 (2000).  Similarly, murders in the course of another 

felony such as  rape or home invasion are properly death eligible to help deter the defendant from 

killing the victim.  Given these important policy considerations, petitioner’s request must be 

rejected. 

 

Decision to Seek Death 

 Petitioner claims his sentenced should be reduced because the State’s Attorney’s 

decision to seek death was made without uniform protocols to guide his discretion and was not 
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approved by a state-wide review committee.  However, A[i]t has long been recognized by th[e 

Illinois Supreme C]ourt that the State's Attorney is endowed with the exclusive discretion to decide 

which of several charges shall be brought, or whether to prosecute at all. A prosecutor's discretion 

extends to decisions about whether or not the death penalty should be sought.” People v. Jamison, 

197 Ill. 2d 135, 161-62, 756 N.E.2d 788 (2001).  Therefore, any attempt to mandate such a review 

would constitute an impermissible restriction on the independence of the various State’s Attorneys 

under the Illinois Constitution.  Moreover, petitioner does not even allege much less argue that the 

decision to seek death in his case was the result of an abuse of discretion.  Accordingly, it must be 

rejected. 

 

Informant testimony 

 Petitioner alleges that clemency should be granted because a jailhouse informant 

testified at his trial even though there was no pre-trial hearing to determine the reliability of such a 

witness.  However, such a claim ignores the fact that both the trial court (and the Illinois Supreme 

Court) determined that the evidence was relevant and probative before admitting the testimony into 

evidence.  Petitioner also ignores the fact that the trier of fact heard the evidence, and after 

considering the credibility of the witness and all the attendant circumstances deemed the testimony 

reliable. 

 

Statutory Mitigating Factors 

 Petitioner complains that his jury was not instructed to consider as statutory mitigating 

factors the fact that he had a history of extreme emotional or physical abuse and/or that he suffers 
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from reduced mental capacity.   However, although the jury was not expressly instructed to 

consider  these factors, it was instructed that mitigating factors include “any reason why the 

defendant should not be sentenced to death” and that it should consider all mitigating evidence 

even if it does not pertain to one of the enumerated factors.  Illinois Pattern Jury Instruction 7C.06.  

 

Allocution 

 Petitioner also claims that clemency is appropriate because he was denied the 

opportunity to make a statement in allocution at his sentencing hearing. However, as the Illinois 

Supreme Court  stated long ago, “an unsworn statement to the sentencing jury [to be] consider[ed] 

along with testimony given under oath and the arguments of  counsel would at the least confuse the 

jurors, and might also impair their ability to weigh the aggravating and mitigating factors.”  People 

v. Gaines, 988 Ill. 2d 342, 380, 430 N.E.2d 1046 (1981).  Moreover, petitioner was free to testify 

under oath at his sentencing hearing to explain why he should not be sentenced to death, but chose 

instead to rely upon his witnesses in mitigation and his attorney’s closing argument. Therefore, he 

was given every opportunity to present himself to the trier of fact before he was sentenced. 

 

Instruction on Alternative Sentences 

 Petitioner believes that his death sentence should be commuted because the jury was not 

instructed as to all the possible alternative sentences, including that he could have been sentenced 

to as little as 20 years imprisonment.  However, except in cases where the only alternative is 

mandatory natural life, such a rule would actually serve to prejudice the defendant. If a jury is told 

that the defendant could be sentenced to as little as 20 years (even though such a sentence is highly 
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unlikely), the jury might determine that the death penalty is necessary to ensure that he is never 

released into society.  It is for this reason that current Illinois law requires that juries be instructed 

not to concern themselves with sentencing issues.  Illinois Pattern Jury Instructions 1.01 & 7C.05  

The only exception to this rule is that the jury must be informed where natural life imprisonment is 

the only available option. People v. Gacho, 122 Ill. 2d 221, 522 N.E.2d 1146 (1988).  Accordingly, 

 despite the Governor’s Commission’s recommendation, the fairness of petitioner’s sentencing 

hearing was ensured by not instruction the jury on the available sentencing options. 

 

Sufficient to Preclude 

 Petitioner asserts that clemency is warranted because the statutory language and 

corresponding jury instruction that after considering all of the evidence that “there is no mitigating 

factor sufficient to preclude the imposition of a death sentence” led the jury to mistakenly believe 

that the death penalty is mandatory. However, both the Illinois Supreme Court and the federal 

courts have consistently rejected any claim that the statute is confusing and might lead a jury to 

believe that the death penalty is mandatory. See People v. Mitchell, 152 Ill. 2d 274, 346, 604 

N.E.2d 877 (1992); Silagy v. Peters, 905 F.2d 986,  998-99 (7th Cir. 1990).  Moreover, because 

both the prosecution and the defense argued to the jury about the appropriateness of the death 

sentence in petitioner’s case, any confusion in the language of the instruction was negated by the 

closing arguments. 

 

 

Judicial Override 
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 Petitioner asserts that his sentence should be commuted because the judge was not given 

the opportunity to override the jury’s decision to impose the death penalty.  Petitioner is wrong, 

however, because Illinois judges have long had the inherent authority to grant a new trial or 

sentencing hearing (or even enter a judgment notwithstanding the verdict).  Because the trial judge 

 at petitioner’s trial denied his post-trial motions, it is clear that the judge would not have 

overridden the jury’s verdict. 

 

Supreme Court Review 

 Petitioner also claims that he is entitled to clemency because the Illinois Supreme Court 

failed to consider whether his death sentence was disproportionate, excessive or otherwise 

inappropriate.  However, because the Illinois Supreme Court has demonstrated that it will address 

comparative sentencing arguments whenever they are raised by defendants in capital cases (see 

People v. Emerson, 189 Ill. 2d 436, 727 N.E.2d 302 (2000); People v. Palmer, 162 Ill. 2d 465, 491, 

643 N.E.2d 797 (1994)) and will vacate a death sentence if it determines that it is excessive in light 

of the facts of the case and the defendant’s background (see People v. Smith, 177 Ill. 2d 53, 685 

N.E.2d 880 (1997); People v. Blackwell, 171 Ill. 2d 338, 665 N.E.2d 782 (1996)), it is clear that 

the only reason the Illinois Supreme Court did not review petitioner’s sentence in such a manner is 

because he did not ask the Court to do so. 

 

Mental Retardation 

 Petitioner alleges that his death sentence should be commuted in light of Atkins v. 

Virginia, 122 S. Ct. 2242 (2002), because he is mentally retarded and that, therefore, the imposition 
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of the death sentence violates the Eighth Amendment’s prohibition against cruel and unusual 

punishment.  Although the Court in Atkins noted that mental retardation is characterized as having 

a significantly  subaverage general intellectual functioning and significant limitations in adaptive 

functioning in at least two skill areas with the onset prior to age 18 (122 S.Ct. at 2245 n.3),  the 

Court expressly stated that it was not adopting a definition of mental retardation and left it to the 

various states to adopt a definition of mental retardation and delineate procedures for determining 

whether or not a particular defendant is mentally retarded. Id. at 2249-50.  Because Illinois has not 

yet adopted a definition of  mental retardation nor has it crafted the appropriate procedures, 

petitioner’s claim is premature and should not be considered by the board at this time.  

 

Vienna Convention 

 Petitioner asserts that he is entitled to clemency because he is a foreign national and he 

was not properly notified of his rights to contact his consulate pursuant to the Vienna Convention.  

However, every court which has examined such has determined that a violation of the treaty does 

not warrant suppression of evidence or dismissal of the indictment as a remedy.  People v. Kim, 

318 Ill. App. 3d 1078, 1080, 743 N.E.2d 656 (1st Dist. 2001); People v. Villagomez, 313 Ill. App. 

3d 799, 812, 730 N.E.2d 1173 (2000); United States v. Li, 206 F.3d 56, 63 (1st Cir. 2000) (noting 

that  the State Department believed that the only remedies for failure of consulate notification 

under the Vienna Convention are diplomatic, political or those that exist between states under 

international law and that the Vienna Convention does not create individual rights).  

 Moreover, a party seeking relief under the Convention to show actual prejudice in order 

to be entitled to that relief. Villagomez, 313 Ill. App. 3d at 811.  To establish prejudice, a defendant 
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must show that: (1) he did not know of his right to contact the consulate for assistance; (2) he 

would have availed himself of the right; and. (3) there was a likelihood that the consulate would 

have assisted defendant. Id. Because petitioner does not even allege that he was prejudiced, it is 

clear that he is not entitled to have his sentence commuted. 
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CONCLUSION 

 
 \ 

 

For all these reasons, the People of the State of Illinois respectfully request that this Board 

and Governor Ryan deny executive clemency to \. 

 
Respectfully submitted, 
 
RICHARD A DEVINE 
State’s attorney of Cook County 
 
\ 
\ 
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